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Ind. Ct. App. Add. for Alliance for the Great Lakes and 
Save the Dunes, pp.36-37. The most “distinct” natural 
marks in this landscape are the waterline, the edge of 
the dune grass, and the treeline—and Indiana (follow-
ing Michigan) has rejected the waterline as the 
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boundary. Whatever precise boundary Indiana and 
Michigan would choose, there is not a hint that the 
other Great Lakes states would place the line in the 
same location. 

 In short: confusion about this question of federal 
law is translating to confusion on the ground in the 
Great Lakes states, and confusion will continue until 
this Court clarifies the rule. Certiorari is appropriate. 

 
II. Indiana’s Aggressive Approach To Equal-

Footing Boundaries Is Unjustified. 

 Indiana’s and Michigan’s novel approach has not 
only generated practical conflict and confusion; it also 
is wrong as a matter of federal law. Neither the logic 
nor the purpose of the equal-footing doctrine supports 
these states’ claim to dry-sand beaches on the Great 
Lakes. 

 Logically, the decision below pushes the equal-
footing boundary much farther inland than common-
law principles support. As discussed above, those 
principles were first developed to define boundaries on 
the seashore. Even on the oceans, the equal-footing 
grant typically covers only part of the beach—and it 
excludes even sand that is actually covered by water 
on half of all days. Supra at 8-9. Since the Great Lakes 
are far smaller than the ocean, there is no conceivable 
reason why the equal-footing grant should include a 
greater portion of their beaches. See Glass, 703 N.W.2d 
at 99 (Markman, J., dissenting) (“unsubmerged lands 
that are only covered by [Great Lakes] water on an 
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infrequent basis” “should be treated in a manner simi-
lar to lands covered by the spring tides, i.e., they are 
not subject to the public trust doctrine”). 

 For similar reasons, the rule adopted below is far 
removed from the purposes for state sovereignty over 
submerged lands—the facilitation of navigation, 
commerce, and fishing. See Utah Div. of State Lands, 
482 U.S. at 195-196. These purposes do not suggest a 
state claim to dry-sand beaches at all, for boats do not 
float on sand and fish do not swim in it. Nor do these 
purposes require, or even recommend, public title in 
land that “may yet” be under the Lakes someday. See 
App.20 (quoting Glass, 703 N.W.2d at 71). No matter 
where the current boundary may be, if water levels rise 
past it in the future, the property line may follow it as 
a “movable freehold.” See Glass, 703 N.W.2d at 90-91; 
id. at 99, 106 (Markman, J., dissenting) (under the “wa-
ter’s edge” rule, “the littoral owner’s title follows the 
shoreline” as it moves).  

 All of these incongruities arise because the 
court below applied Howard v. Ingersoll’s soil-and- 
vegetation test to a geographic setting that it does not 
fit. That test works well for determining the bounda-
ries of rivers—which is what this Court developed it 
for. Riverbanks are not pounded by storm waves, and 
so the lines where the soil and vegetation around them 
change character reflect their actual average high- 
water lines. But matters are different on the oceans 
and “inland seas” such as the Great Lakes. The Genesee 
Chief, 53 U.S. at 453. These larger waterbodies change 
the character of the soil and vegetation well above 
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their high-water levels. Soil and vegetation character-
istics therefore do not demonstrate where their high-
water levels can be found.  

 Thus, the correct rule is the one reflected in the 
law of Illinois and Ohio, used in practice by Wisconsin, 
long recognized in Michigan, and re-proposed by the 
Glass dissent: the boundary of the states’ equal-footing 
title on Great Lakes beaches is simply the water’s edge. 
Because the Great Lakes have minimal daily tidal fluc-
tuations, this definition comports with the common-
law rule governing the seashore. Because the Great 
Lakes affect the character of the soil and vegetation 
well above their water levels, this definition fits reality 
better than the riverine Howard test. And because this 
rule preserves state title in the submerged lands 
needed for shipping and fishing, it properly balances 
the benefits of state sovereignty in the lakebed with 
the rights of littoral property owners. 

 This Court should grant certiorari to clarify this 
important matter.  

 
III. Now Is The Time For This Court’s Review. 

 The sides in this jurisprudential debate are well 
developed. Delay would bring only further confusion—
and would risk hardening public expectations in favor 
of a public-access rule that this Court may eventually 
have to overturn. So the right time for this Court’s re-
view is now. 
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 Further review in the state courts is not likely to 
solve this problem. Rather, the trend is toward greater 
confusion. In the last 13 years two Great Lakes states 
(Michigan and Indiana) have reversed the traditional 
rule of private beach status, one state (Ohio) has reaf-
firmed it, and others have avoided the question. Nor 
have recent decisions developed the legal doctrines at 
issue: Ohio in Merrill simply reaffirmed its age-old rule 
of private ownership, 955 N.E.2d 935, while Indiana in 
this case largely imported Glass’s 13-year-old defini-
tion of the high-water mark. 

 Moreover, even if there were some likelihood that 
the other Great Lakes states would join Indiana in 
abandoning the private-ownership rule, this Court’s 
review would still be needed. A movement of that kind 
would mean that several states were significantly 
changing private and public rights in thousands of 
miles of beaches—based on a legal regime whose foun-
dations in federal law are highly questionable, at best. 
Whether the equal-footing doctrine really supports 
that kind of sea change should be determined once and 
for all by this Court as the ultimate arbiter of federal 
law, not piecemeal by the various state courts. 

 Finally, this Court should address the status of 
Great Lakes beaches before public expectations 
harden around the more aggressive rules announced 
by Michigan and Indiana. If a perception that Great 
Lakes beaches are public becomes widespread, that 
would make it much more difficult as a practical mat-
ter to unwind Indiana’s new rule. That practical diffi-
culty, in turn, would hamper future review by this 
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Court. Far better to take up the question now, while 
the new, erroneous approach applies in only a minority 
of Great Lakes states and is widely viewed as unset-
tled. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 The Court should grant certiorari. 

Respectfully submitted, 

October 5, 2018 AARON D. VAN OORT

 Counsel of Record 
ERNEST SUMMERS 
SHAWN M. DOORHY 
NICHOLAS J. NELSON 

Counsel for Petitioners 
 Bobbie and Don Gunderson

 




